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Comparative International Law  

and Human Rights

A Value- Added Approach

C H R I STO P H E R  McC R U D DE N *

I.  INTRODUCTION

The principal issue that effectively defines the idea of comparative international 
human rights law scholarship is whether the interpretation of international human 
rights law at the domestic level has resulted in similarities or differences between 
jurisdictions that require explanation. By “interpretation” I mean to include within 
that term what the editors of this volume have described more accurately as “the way 
in which international law is understood, interpreted, applied, and approached.”1 
If striking similarities of interpretation, thus defined, are apparent at the domestic 
level when we might expect differences, or significant differences are found when 
we might expect similarities, the primary question is why these similarities and dif-
ferences have emerged, and what these tell us about the use to which international 
human rights law is put at the domestic level. It is this question that raises the most 
interesting scholarly puzzles, not least because, ultimately, it may help us under-
stand better what international human rights law is.

Discrete approaches within international law, and within comparative law, sug-
gest some, already well- known, answers to why similarities and differences exist at 
the domestic level: some international law scholarship suggests that differences can 

* This chapter was written whilst I was a Fellow of the Wissenschaftskolleg zu Berlin (2014– 2015). 
I would like to thank Veronika Fikak, Benedict Kingsbury, Christoph Möllers, Brendan O’Leary, 
Daniel Peat, Steve Ratner, Anthea Roberts, Mila Versteeg, participants of the Sokol Colloquium 
on Comparative International Law, participants at a seminar at Humboldt University, and several 
anony mous referees, for helpful comments and suggestions on earlier drafts.

1.  See Anthea Roberts, Paul B.  Stephan, Pierre- Hugues Verdier & Mila Versteeg, Conceptualizing 
Comparative International Law (this volume).
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be explained by the fragmentation of international law at the level of the relevant 
international institutions (domestic jurisdictions simply reflect these differences); 
some comparative constitutional law scholarship suggests that broad institutional dif-
ferences between national jurisdictions explain substantive differences in interpre-
tation (domestic jurisdictions differ no more in interpreting international human 
rights law than they do in interpreting human or constitutional rights more gener-
ally, and for the same reasons).

This chapter suggests that previous explanations either from comparative consti-
tutional law or from international law are not exhaustive in explaining similarities 
and differences, and that the field of comparative international law usefully draws 
attention to additional factors. The field of comparative international law shares 
with comparative constitutional law a focus on the operation of domestic bodies 
rather than international bodies, and a focus on comparing how these domestic 
bodies operate. The field differs from comparative constitutional law in focusing 
primarily on the interpretation of international norms, rather than domestic consti-
tutional norms. The field shares with the “fragmentation” literature a focus on the 
differences in the interpretation of international law, but differs from it in focusing 
on the way these differences in interpretation arise at the domestic level rather than 
the international level.

My argument is, however, that within the field of comparative international law, 
there is an additional element that needs to be taken into account. My hypothesis 
is that what similarities and differences are observable in the pattern of domestic 
implementation of international human rights law result, at least in part, from the 
different functions that international human rights law, as such, fulfills in different 
domestic contexts.

For example, in a recently published article in the American Journal of International 
Law concerning the domestic interpretation of the Convention on the Elimination 
of all Forms of Discrimination Against Women (CEDAW), I  argued that the 
observable patterns of references to CEDAW in national level courts may result, 
to a significant degree, from the combination of four elements that, taken together, 
are unique to international human rights law: that it is international law; that it con-
cerns human rights; that it is law; and that it is being applied domestically.2 The first 
three elements combined offer domestic courts a set of norms that is consensus- 
based (“international”) and purportedly universal (“human rights”), which courts 
and legal advocates are able to draw on (“law”), to help address domestic concerns, 
or escape from otherwise troublesome “domestic” constraints.

Courts and advocates in different jurisdictions draw on such norms to address 
similar or different domestic constraints, and similarities or differences may there-
fore emerge between these different jurisdictions as to the meaning and scope 
of the human right in question. The similar or different functions played in dif-
ferent jurisdictions by this set of four elements contribute to an explanation of 
similarities or differences in substantive interpretation at the national level that  

2.  Christopher McCrudden, Why Do National Court Judges Refer to Human Rights Treaties? 
A Comparative International Law Analysis of CEDAW, 109 Am. J. Int’l L. 534 (2015).
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neither previous international law literature taken by itself, nor the scholarship of 
comparative human rights taken by itself, delivers. I suggested that the study high-
lighted a role for domestic judicial use of international human rights standards that 
differs from orthodox interpretations, demonstrating the utility of a comparative 
international human rights analysis.

In this chapter, I hope to offer a more sustained justification for separating com-
parative international human rights law from other related scholarly approaches. 
CEDAW will be used as a running example throughout. The chapter proceeds as 
follows. In Section II, I attempt to isolate the field of comparative international law 
from other connected fields, distinguishing it from, but showing its links to, com-
parative constitutional law and general international law scholarship. Section III, 
drawing on this analysis, sets out conceptually what I understand to be necessary 
and sufficient elements that define the field of “comparative international human 
rights law.” In my view, to qualify as “comparative international human rights” each 
of the following three elements must be present:  (1)  an element of international 
human rights law, (2) domestic legal “use” of this international human rights law, and 
(3) a comparison between two or more of these domestic legal uses of international 
human rights law. The implications of this definition for what is included and what 
is excluded are identified and considered.

In Section IV, I  consider differences between the approach I  suggest and the 
broader approach adopted by the editors in their introduction to this volume, and 
I suggest that such differences as exist may be due to the fact that I am primarily con-
cerned with human rights, and that comparative international human rights law has 
features that distinguish it from comparative international legal scholarship more 
generally. This has important implications for future research, and I  then turn to 
consider some fundamental issues. I  suggest some of the practical questions that 
arise when one is attempting to undertake a comparative international human rights 
legal analysis, including the type of issues that might best form the basis for such an 
analysis. In particular, I develop the functional hypothesis for why it is important to 
separate the role of international human rights law at the domestic level from other 
domestic level systems of rights, I suggest a broad defense of the modestly function-
alist approach suggested against possible criticisms, and I consider some possible 
implications of a comparative international human rights law analysis if this hypoth-
esis is correct, returning at the end to the issue of how far it matters that I am dealing 
with human rights. Section V concludes.

II.  DEFINING THE FIELD

A.  Human Rights and Comparative Constitutional Law

The phenomenon of “human rights law” (the definition of which will be consid-
ered further below) has contributed to at least three particular sets of scholarship 
that are of immediate importance for a comparative international human rights law 
approach. It is necessary to identify these with some particularity to clarify what 
added value a fourth set of scholarship (“comparative international human rights 
law”) brings.
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The first is the growth of comparative constitutional law, much of which is prima-
rily concerned in practice with comparing how the courts of domestic jurisdictions 
have interpreted provisions in their domestic Bills of Rights in similar or contrast-
ing ways, although it often purports to be broader than this, investigating structural 
and institutional issues, such as federalism and the separation of powers. The roots 
of comparative constitutional law are in comparative law and in constitutional law, 
rather than in international law, and those engaging in comparative constitutional 
law have largely ignored international law, seeing it as a separate discipline.3

International human rights law is of some interest to comparative constitutional 
law, but principally in two respects. First, different domestic legal systems have dif-
ferent constitutional relationships with international law, and this is regarded as a 
topic suitable for comparative study in itself.4 So, for example, whether a state is 
monist or dualist (or somewhere in- between) is largely a matter of domestic consti-
tutional law, and is a topic that generates comparative scrutiny. International human 
rights law, in this field of study, tends to be considered largely from this constitu-
tional perspective, analyzing the who, what, where, when, and why of the relation-
ship between the domestic constitutional law of different states and the body of 
international human rights law. How far, for example, do domestic courts directly 
apply international human rights law as part of their domestic legal system, and is it 
hierarchically superior or inferior to other legal norms in that system?

In this context, the primary interest of constitutional law comparativists is, 
understandably, in the structural and institutional implications of international 
human rights law for domestic legal systems, rather than in its substantive human 
rights content. This approach maintains a strict distinction between international 
law and domestic law, identifying the comparative constitutional issue as being the 
different ways in which domestic systems bridge the gap between these two differ-
ent systems. The approach taken is appropriately regarded as comparative where the 
comparison involves norms, each of which is binding.5

3.  It is invidious to try to date the modern growth of comparative constitutional law’s engage-
ment with human rights but a rough starting point would probably be Thomas M. Franck, 
Comparative Constitutional Process:  Cases and Materials (1968), followed by 
Comparative Human Rights (Richard P. Claude ed., 1976), both of which demonstrate these 
characteristics. This tradition has continued to the present day:  two of the most widely used 
American law school casebooks on comparative constitutional law, norman Dorsen et  al., 
Comparative Constitutionalism: Cases and Materials (2d ed. 2010) and Vicki Jackson 
& Mark Tushnet, Comparative Constitutional Law (3d ed. 2014), well illustrate some 
of these tendencies. A significant proportion of each concerns the interpretation of constitutional 
rights; in each, the material considered relevant primarily comprises domestic constitutional inter-
pretations by constitutional courts or cognate bodies. The European Court of Human Rights is 
accorded a sort of honorary status of “European constitutional court” for these purposes. Apart 
from this exception, there are relatively few references to international law materials, and where they 
occur they are treated primarily as equivalent to domestic sources.

4. See, e.g., Aalt Willem Heringa & Philipp Kiver, Constitutions Compared:  An 
Introduction to Comparative Constitutional Law 159– 88 (3d ed. 2012).

5. This seems particularly the case as regards scholars from civil law- influenced backgrounds who 
tend to resist this blurring. See, e.g., Michal Bobek, Comparative Reasoning in European 
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Second, international human rights law has also come, more recently, to have 
considerable importance in comparative constitutional law, particularly in sys-
tems based in the common law, where international human rights law is drawn on 
in judicial decisions as an interpretative resource— rather than a binding norm— in 
the course of adjudicating disputes concerning domestic constitutional law. How 
far, for example, do domestic courts consider international human rights law when 
interpreting domestic Bill of Rights provisions, what we might call the “indirect 
application” of international human rights law? The growth in practice of domestic 
courts engaging in “indirect application” has contributed to a view emerging among 
some comparative constitutional law scholars that international human rights law 
is to be regarded as a subset of, and contributing to, the development of a human 
rights jurisprudence that has become transnational. There is, in this context, little 
emphasis on strict separation of sources into national and international, monist and 
dualist systems, binding and non- binding in domestic constitutional law.6 This sec-
ond approach now dominates comparative constitutional law and has led to several 
studies of particular issues, such as comparative studies of the meaning and enforce-
ment of socioeconomic rights across several jurisdictions,7 and methods of judicial 
reasoning in human rights cases,8 in which international law is shown to have been 
regarded by several domestic judiciaries as one of several normative systems that are 
to be included in the interpretative exercise.

This brief survey shows that, within the field of comparative constitutional law 
thus defined, there are no studies, so far as I am aware, attempting to apply the com-
parative method to the interpretation of international human rights as such in differ-
ent domestic legal systems. So, for example, although there are many comparative 
studies of the movement to secure women’s rights in different domestic systems, 

Supreme Courts 34 (2013) (“In most of the categories identified . . . as mandatory uses of for-
eign law [including international law], there is no comparison going on at all.”). In a survey of “the 
use of foreign precedents by constitutional judges,” the editors adopt a similar position: “The use 
of international case law has also been excluded from the research,” the editors write, arguing that 
a clear distinction should be drawn between “the optional and purely voluntary dialogue between 
courts” and the application of binding international law. Only references to non- binding interna-
tional law were included. The Use of Foreign Precedents by Constitutional Judges 4– 5 
(Tania Groppi & Marie- Claire Ponthoreau eds., 2013).

6. Two recent studies exemplify this approach. See Vicki C. Jackson, Constitutional 
Engagement in a Transnational Era 10– 11 (2010) (“This book is concerned less with defin-
ing those situations in which international law, as such, is internally binding than with exploring the 
possibilities of international law serving as a reflective or persuasive resource in the interpretation 
of domestic constitutions themselves . . . , including the degree to which aspects of international 
law should be regarded as in a sense constitutional.”); Erin Daly, Dignity Rights:  Courts, 
Constitutions, and the Worth of the Human Person 150 (2013), 150 (describing how 
“the once rigid lines between international and municipal law have begun to blur”).

7. See, e.g., Exploring Social Rights: Between Theory and Practice (Daphne Barak- Erez & 
Aeyal M. Gross eds., 2007).

8. See, e.g., Reasoning Rights:  Comparative Judicial Engagement (Liora Lazarus, 
Christopher McCrudden & nigel Bowles eds., 2014).
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these effectively tend to treat international norms, such as CEDAW, as hardly worth 
distinguishing from the national norms.

B.  International Human Rights and International Law

If we turn now from comparative constitutional law to the field of general interna-
tional law, there are two strands of international law scholarship that are of particu-
lar relevance to our study.

The first is the strand of international legal scholarship that has traditionally been 
concerned with the incorporation of international law into domestic law, and has 
developed a sophisticated set of concepts with which to analyze how this is accom-
plished in different domestic legal systems. This is the point at which international 
law scholarship comes most closely into contact with comparative constitutional 
law, which, as we have seen, has similar interests. The approach is comparative, but 
instead of focusing on the substantive interpretation of the relevant international 
law, and whether, for example, the interpretation differs significantly because of 
whether it has been incorporated or not, this field of scholarship is more concerned 
with distinguishing the techniques of incorporation and the differences in the legal 
status of the international law norms depending on which techniques of incorpo-
ration have been adopted. It is primarily concerned, then, with differences in the 
authority that international law norms have been accorded, rather than with their 
substance.9

A second scholarly development of importance in international law is more con-
cerned with substantive similarities and differences in the meaning of the interna-
tional legal norms as interpreted by relevant international actors. This international 
law scholarship has effectively split into two competing approaches. In one approach, 
which I suggest is the dominant, indeed one can say orthodox, approach, interna-
tional legal scholarship incorporates diverse materials, including from national legal 
systems, primarily to illustrate, or to bring about, the coherence of the international 
human rights system.

In contrast, a second approach challenges this orthodox approach and tends 
to focus on what has been termed “fragmentation.” International law has been 
described as “fragmenting,” meaning that it is losing its coherence amid the pleth-
ora of institutions responsible for interpreting these norms. Fragmentation empha-
sizes the absence of consensus in practice in the interpretation of the substance of 
international law.10 This fragmentation, however, is primarily seen as emerging at 
the international level itself, and is less concerned about identifying fragmenta-
tion at the domestic level. We are now seeing the (re- )emergence of an approach to 

9.  A  classic study, much of it concerned with human rights interpretation, is Shaheed Fatima, 
Using International Law in Domestic Courts (2005).

10.  See, e.g., Sarah Joseph, Jenny Schultz & Melissa Castan, The International 
Covenant on Civil and Political Rights: Cases, Materials, and Commentary xi (2000). 
A  good recent example is Ben Saul et  al., The International Covenant on Economic, 
Social and Cultural Rights:  Commentary Cases and Materials (2014), in particular  
the Introduction.
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international law that emphasizes the multiplicity of different, and sometimes com-
peting, international regimes. This literature often sees the substantive legal norms 
that international legal regimes develop as differing in significant respects.

The primary focus of the “fragmentation” literature is on international law in gen-
eral, but there is also considerable interest in particular areas of international law, 
including human rights. International human rights law is seen as also subject to 
fragmentation; indeed, it is often seen as a principal example of the phenomenon. 
There have been studies, for example, examining differences in the treatment of reli-
gious dress by the ECtHR and the Un Committee on Human Rights.11 Attention 
has been given to how particular areas of international human rights law have devel-
oped differently from core aspects of general international law (for example, differ-
ences between general international law and international human rights law in how 
customary law is developed and recognized).12

Although focused on international law, both general and specific, the fragmen-
tation literature borrows its basic methodology from comparative law; it involves 
comparing, for example, how and why different international law bodies have taken 
similar or contrasting approaches in interpreting relatively similar norms. The dif-
ference between this international law scholarship and comparative law scholar-
ship (including comparative constitutional law) is that the focus of the former is 
on comparing “international” institutions (broadly defined to include prominent 
regional organizations, such as the ECtHR) rather than on comparing domestic 
institutions.13

In the context of the implementation of CEDAW, for example, we see excellent 
examples of this second type of international law scholarship, with both coherence-  
and fragmentation- oriented approaches in evidence. Recently, a Commentary on 
CEDAW has been published that exhibits the features of a classic international law 
analysis, in which the dominant focus is on the interpretation of the text of CEDAW 
by international bodies, primarily the Committee established to oversee its imple-
mentation, the Committee on the Elimination of all Forms of Discrimination Against 
Women. The Commentary brings together the Committee’s interpretations, intro-
duces the reader to interpretations of CEDAW by other international and regional 
human rights bodies (such as the European Court of Human Rights and the Inter- 
American Court of Human Rights), systematizes them according to the particular 
Article of the Convention, and aims to produce a coherent account of the exist-
ing interpretative practice. Occasionally (perhaps in this Commentary somewhat 
more than in equivalent Commentaries on other international law instruments), 

11.  Amélie Barras, Transnational Understandings of Secularisms and Their Impact on the Right to 
Religious Freedom— Exploring Religious Symbols Cases at the UN and ECHR, 11 J. Hum. Rts. 263 
(2012).

12.  See, e.g., Anthony D’Amato, Human Rights as Part of Customary International Law:  A  Plea for 
Change of Paradigms, 25 Ga. J. Int’l & Comp. L. 47 (1995).

13. Few of the many highly regarded commentaries on the major international human rights treaties 
pay any attention to domestic interpretations of the treaty, and in those commentaries that do, refer-
ences to domestic case law occupy very little space. See, e.g., Saul et al., supra note 10.
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there are occasional references to a domestic court’s interpretation or application of 
CEDAW, but there is no attempt to survey these decisions systematically.

The academic literature on CEDAW also contains attempts to address the issue 
of fragmentation, and recently there has been a significant set of studies that com-
pare CEDAW with other multilateral (international and regional) regimes, with a 
view to establishing significant differences between the interpretation of CEDAW 
and other international or regional regimes attempting to further women’s equality, 
particularly that of the European Union,14 or between CEDAW and other interna-
tional law regimes outside the human rights field that appear to be cutting across 
CEDAW, such as areas of international economic law.15

C.  “Comparative International Law” Introduced

Into this already crowded field of human rights scholarship, another approach is 
currently being developed, which has been termed “comparative international law.” 
Scholars working in this field of study have identified a gap between scholarship 
on comparative constitutional law and international law scholarship. This new field 
of study explores comparatively how different domestic institutions interpret the 
same or broadly similar international law norms (e.g., whether the United States 
and the United Kingdom have distinct interpretations of international investment 
arbitration law). This would include comparisons between international bodies 
interpreting international law and domestic courts interpreting constitutional and 
other domestic rights that are seen to be the close equivalent to the international 
legal requirements, in the sense that the domestic standards satisfy the obligation 
to have already or to adopt for the first time such laws or other measures as may be 
necessary to give effect to the norms recognized by the international standards.16 
In the international human rights context, this is a surprisingly underdeveloped 
approach. There is only one major study, so far as I am aware, attempting to apply 

14.  See Simone van der Post, Positive Measures in Employment Law:  Different Approaches under 
CEDAW and EU Gender Equality Legislation, 2 Eur. Gender Equality L. Rev. 21 (2011); Ingrid 
Westendorp & Antonia Waltermann, The Essence of Discrimination Against Women: An Interpretation 
by CEDAW and the European Union, in The Women’s Convention Turned 30: Achievements, 
Setbacks, and Prospects 33 (Ingrid Westendorp ed., 2012); Lisa Waddington & Laura Visser, 
Temporary Special Measures under the Women’s Convention and Positive Action under EU Law: Mutually 
Compatible or Irreconcilable?, in The Women’s Convention Turned 30:  Achievements, 
Setbacks, and Prospects, supra at 95; Anja Wiesbrock, Equal Employment Opportunities and 
Equal Pay: Measuring EU Law Against the Standards of the Women’s Convention, in The Women’s 
Convention Turned 30:  Achievements, Setbacks, and Prospects, supra at 227; Dagmar 
Schiek & Jule Mulder, Equality and Economic and Social Life Including Implications for the European 
Union, in The Women’s Convention Turned 30: Achievements, Setbacks, and Prospects, 
supra at 303.

15.  Jennifer Sellin & nishara Mendis, Women’s Right to Health and International Trade—Special 
Reference to the GATS and the TRIPS Agreement, in The Women’s Convention Turned 
30: Achievements, Setbacks, and Prospects, supra note 14, at 249.

16.  See, e.g., International Covenant on Civil and Political Rights art. 2(2), Dec. 16, 1966, 999 
U.n.T.S. 171.
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the comparative method to the interpretation of international human rights law 
as such in different domestic legal systems, and that is a very recent study of how 
selected domestic jurisdictions have interpreted CEDAW.17

III.  FIELDS OF INQUIRY OF COMPARATIVE  
INTERNATIONAL HUMAN RIGHTS

What emerges from the discussion so far, therefore, is that both the existing inter-
national law and comparative constitutional law literature have strengths and weak-
nesses in seeking to understand the phenomenon of domestic interpretation of 
international human rights law at the domestic level, and that the new field of com-
parative international law is a welcome additional perspective that can be brought 
to bear. But what of comparative international human rights law scholarship? What 
does it involve? In this section, I consider the fields of inquiry of comparative inter-
national human rights law, attempting to specify precisely where comparative 
international human rights analysis adds value to existing approaches. In the next 
section, I consider the extent to which comparative international human rights law 
is sui generis even within the field of comparative international law, and what the 
implications are if it is.

A.  Multilayered Governance

Before proceeding to a discussion of fields of inquiry, there is one key point that 
needs to be made. It has been clear for some time that the standard dichotomy 
between the domestic level and the international level no longer captures the mul-
tiplicity of governance structures that we find in practice. The term that is used to 
capture this phenomenon is “multilayered” governance, and the spatial metaphor 
continues in the adoption of other terms that seek to describe the relationships 
between institutions that are involved at the various layers. So, for example, it is now 
common in the legal literature to speak of “vertical” and “horizontal” relationships, 
which describe the relationship between institutions that are or are not hierarchi-
cally structured.18 We would speak of the “vertical” relationship that exists between 
the devolved government in Scotland and government of the United Kingdom, 
sitting in London. In contrast, we may speak of other institutions, not in a hierar-
chical relationship with each other, as in a “horizontal” relationship, for example 
the horizontal relationship between the devolved government in Scotland, and the 
devolved government in Wales. Although relationships between institutions and 
governments are often more complex than this simple dichotomy presumes, it is 
useful for heuristic purposes, and the terminology of “vertical” and “horizontal” will 
be adopted in the subsequent discussion.

17. See Women’s Human Rights: CEDAW in International, Regional and national Law 
(Anne Hellum & Henriette Sinding Aasen eds., 2013).

18.  See, e.g., Thomas Cottier, Multilayered Governance, Pluralism, and Moral Conflict, 16 Ind. 
J. Global Legal Stud. 647 (2009).
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B.  Necessary and Sufficient Conditions

To qualify as “comparative international human rights” all three of the following 
conditions must be present: (1) there must be an element of international human 
rights law, (2) there must be domestic “use” of this international human rights law, 
and (3) there must be a comparison between two or more of these domestic uses 
of international human rights law. For the purposes of this chapter, “international 
human rights law” includes human rights treaty law developed and applied at the 
international level, such as in various United nations bodies, and human rights 
treaty law developed and applied by regional human rights bodies, such as the 
European Court of Human Rights. International human rights law also includes 
customary international human rights law.

C.  Domestic Interpretation of International Human Rights

The principal focus of this chapter is on a particular subset of the second category of 
comparison suggested above, that is, horizontal comparisons of the ways in which 
different domestic bodies have interpreted international human rights norms as 
such. The prime example of what is included is a horizontal comparison between 
domestic courts interpreting international human rights law (treaty or customary), 
for example comparing how the Canadian courts interpret the concept of “juris-
diction” in human rights treaties, with the interpretation of equivalent provisions 
by the United Kingdom Supreme Court or the United States Supreme Court;19 
or comparing the extent to which national courts consider nonstate actors to be 
subject to international human rights obligations;20 or comparing how different 
national courts exercise their responsibilities in applying the human rights aspects 
of international criminal law.21

The principal focus on judicial interpretation should not be taken as excluding 
the potential focus on other units of analysis, for example nonstate actors at the state 
level and transnationally, various international actors, and other state actors such as 
legislatures, executives, and administrative agencies. Indeed, one of the actors most 
studied comparatively are national level human rights institutions, given the task of 
interpreting international human rights law at the domestic level.

Although not traditionally included with the scope of “comparative law,” another 
area of comparison included in this chapter is a vertical comparison between 
domestic bodies within the same jurisdiction in the way they interpret international 
human rights law, for example, comparing how the US federal courts interpret 
international human rights law with how the California Supreme Court inter-
prets it, or comparing how national human rights agencies interpret international  

19.  See, e.g., Marko Milanovic, Extraterritorial Application of Human Rights 
Treaties: Law, Principles, and Policy (2011).

20. See, e.g., Andrew Clapham, Human Rights Obligations of non- state Actors (2006).

21.  See, e.g., Paul Roberts, Comparative Law for International Criminal Justice, in Comparative 
Law: A Handbook 339 (Esin Örücü & David nelken eds., 2007).
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human rights law with how domestic courts interpret international human  
rights law.

We can now identify more clearly what comparisons are and are not included 
in the field of comparative human rights. We can distinguish between:  (1)  hori-
zontal comparisons of international and regional human rights bodies, (2)  hori-
zontal comparisons of national human rights bodies, and (3) vertical comparisons 
of international human rights bodies with regional human rights bodies, and with 
national human rights bodies.

D.  Horizontal Comparisons

This chapter does not consider that the first of these, that is, horizontal comparisons 
of the way in which different international bodies interpret international human 
rights norms, constitutes comparative international human rights law. This partic-
ular horizontal comparison is the primary focus of attention in the “fragmentation” 
literature, from which “comparative international law” seeks to distinguish itself. 
Comparing, for example, how the International Court of Justice interprets particular 
human rights with how the International Criminal Court interprets the “same” rights, 
under treaty or customary international law, is primarily an issue of international law 
“fragmentation.” Also not included are horizontal comparisons between “regional” 
bodies, comparing, for example, how the ECtHR and the Advisory Committee on 
the Framework Convention interpret freedom of religion,22 or comparing the inter-
pretation of the ECtHR with that of the Inter- American Human Rights Court relat-
ing to the “same” concepts in human rights law, such as the notion of the “person.”23 
So too, horizontal comparisons between “regional” courts’ interpretation of inter-
national human rights law are not included, where a comparison is drawn, for exam-
ple, between how the European Court of Human Rights receives and interprets 
international human rights law24 compared with the approach adopted by the Court 
of Justice of the European Union,25 or compared with how the Inter- American 
Court receives and interprets the “same” international human rights law, such as  

22.  See, e.g., S.E. Berry, A Tale of Two Instruments:  Religious Minorities and the Council of Europe’s 
Rights Regime, 30 neth. Q. Hum. Rts. 10 (2012) (comparing approaches taken by the Advisory 
Committee on the Framework Convention on national Minorities with that of the European Court 
of Human Rights in the area of freedom of religion).

23.  See Piet Hein van Kempen, The Recognition of Legal Persons in International Human Rights 
Instruments: Protection Against and Through Criminal Justice?, in Corporate Criminal Liability: 
Emergence, Convergence, and Risk 355 (Mark Pieth & Radha Ivory eds., 2011).

24. See Magdalena Forowicz, The Reception of International Law in the European 
Court of Human Rights (2010).

25. See Christopher McCrudden, Using Comparative Reasoning in Human Rights Adjudication: The 
Court of Justice of the European Union and the European Court of Human Rights Compared, 15 
Cambridge Y.B. Eur. Legal Stud. 383 (2013); Hanneke Senden, Interpretation of 
Fundamental Rights in a Multilevel Legal System:  An Analysis of the European 
Court of Human Rights and the Court of Justice of the European Union (2011).
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that regarding freedom of expression,26 or prisoners’ rights.27 nor, in the context of 
CEDAW, are we concerned with comparing the treatment of women’s rights by dif-
ferent international committees overseeing different human rights treaties.28

E.  Vertical Comparisons

I have stipulated that two or more state jurisdictions must be involved for it to be 
regarded as truly “comparative” in my understanding of the term. Therefore, the 
third type of comparison distinguished above, viz. vertical comparison between 
international bodies interpreting international human rights law (treaty and cus-
tomary) and one particular domestic court interpreting international human rights 
law (treaty and customary), will not be included in the field of “comparative inter-
national human rights law.” For example, how the UK Supreme Court interprets 
a particular human right protected under customary international law compared 
with the interpretation of the same right under customary international law by the 
International Court of Justice will not be included, nor will comparisons between 
one jurisdiction’s approach to the interpretation of human rights compared with 
that of the Human Rights Committee be included.29 But it would be appropri-
ate to include a comparison between multiple domestic courts and a regional or 
international body.

F.  Constitutional and Statutory Rights

Just as several comparisons are not included because they are already included 
within what the fragmentation literature would consider, several other understand-
ings of comparative human rights law are also not included as they are essentially 
the subject matter of comparative constitutional law. As a result, only a subset of the 
second category of comparison sketched out above (horizontal comparisons of 
national human rights bodies) is included. Of course, constitutions are influenced 

26. See, e.g., Antoine Buyse, Tacit Citing: The Scarcity of Judicial Dialogue Between the Global and the 
Regional Human Rights Mechanisms in Freedom of Expression Cases, in The United nations and 
Freedom of Expression and Information: Critical Perspectives (Tarlach McGonagle & 
Yvonne Donders eds., 2015).

27. See, e.g., Piet Hein van Kempen, Positive Obligations to Ensure the Human Rights of Prisoners: Safety, 
Healthcare, Conjugal Visits and the Possibility of Founding a Family Under the ICCPR, the ECHR, the 
ACHR and the AfChHPR, in Prison Policy and Prisoners’ Rights:  The Protection of 
Prisoners’ Fundamental Rights in International and Domestic Law (Peter J.P. Tak & 
Manon Jendly eds., 2008).

28.  For a comparison of the views of the Un Human Rights Committee and CEDAW, see 
R.C. Oostland, non- discrimination and Equality of Women:  A  Comparative Analysis of the 
Interpretation by the Un Human Rights Committee and the Un Committee on the Elimination 
of Discrimination Against Women 184– 216 (2006) (unpublished PhD dissertation, University of 
Utrecht), available at http:// dspace.library.uu.nl/ handle/ 1874/ 9832.

29.  See, e.g., The International Covenant on Civil and Political Rights and United 
Kingdom Law (David Harris & Sarah Joseph eds., 1995).
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by international law (and vice versa), but that is not the project on which compar-
ative international human rights law is intended to focus. The comparative study 
of constitutional rights protections that are merely equivalent to international 
and regional rights, such as socioeconomic rights, will also not be included, even 
where the international standards are used as the baseline for assessing the different 
approaches adopted nationally.30

Comparisons of how ordinary domestic statute law seeks to protect rights 
equivalent to international human rights, such as the right to private life, insofar 
as it applies to state and public bodies, will not be included. So, too, domestic law 
that protects equivalent rights between private persons, including domestic anti- 
discrimination law, for example, is not included as it falls more clearly into com-
parative law in the traditional way in which it has been conceptualized above. 
A  horizontal comparison between domestic constitutional law regimes prevent-
ing discrimination, for example comparing the approach taken by the United 
States Supreme Court on a particular right with that taken by the Indian Supreme 
Court, where no international or regional human rights law issues arise, will not be 
included. Although not included as the primary object of study, these understand-
ings of “human rights” have links with those issues that are included, and would 
therefore have to be kept in mind in the course of a comparative international 
human rights law study.

G.  Shared Meta- principles

Although several other comparisons may be at the margins of comparative inter-
national human rights law, seeming to fall more squarely into comparative consti-
tutional law or “fragmentation,” I suggest that, in the human rights context at least, 
excluding these comparisons entirely from the field of inquiry weakens the explan-
atory richness that the project of comparative international human rights law seeks 
to achieve. In particular, horizontal comparisons between domestic courts inter-
preting meta- principles that appear to be shared between the different levels and 
jurisdictions should be included. For example, there is now significant domestic 
reference to “human dignity,” even where the domestic court does not advert to 
the fact that the meta- principle is also present in international human rights law. 
A  comparative examination of this phenomenon should be included.31 However, 
where the comparison is only between interpretations of such meta- principles by 
international and regional bodies, it would not be included.32

30. See Paul O’Connell, Vindicating Socio- Economic Rights: International Standards 
and Comparative Experiences (2012).

31. See, e.g., Christopher McCrudden, Human Dignity and Judicial Interpretation of Human Rights, 19 
Eur. J. Int’l L. 655 (2008); Daly, supra note 6.

32. See, e.g., Jure Vidmar, Judicial Interpretations of Democracy in Human Rights Treaties, 3 Cambridge 
J. Int’l & Comp. L. 532 (2014).
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H.  Equivalent Standards

So, too, vertical comparison between international bodies interpreting international 
human rights law (treaty and customary) and domestic courts interpreting consti-
tutional and other domestic rights that are equivalent to the international rights, 
might also usefully be included. Thus, for example, how the Inter- American Court 
interprets the right to freedom of expression under the IACHR might usefully 
be compared with the approach taken by the United States and the UK Supreme 
Courts to freedom of speech under domestic law. Although these additional com-
parisons appear to be less related to international human rights law proper, they are 
necessary for a fuller understanding of the reasons for similarities and differences in 
the interpretation of international law, not least because they are thought to satisfy 
the obligation to have already or to adopt such laws or other measures as may be 
necessary to give effect to the rights recognized by the international standards.

I.  Transnational Human Rights Law

It is more uncertain whether transnational human rights law should be included, 
in the sense of human rights legal standards that apply across two or more legal 
jurisdictions but are not international or regional within the meaning of these terms 
that I have proposed previously; the protections under the Alien Tort Statute (ATS) 
might fit within this controversial category. After some consideration, I suggest that 
these “transnational” standards should be included. Several of these types of provi-
sions, like ATS itself, are based on a domestic law provision but are regarded domes-
tically as based on international law, so they are sometimes indirect attempts to 
apply international law, particularly customary international law. They often involve 
some of the more interesting hybridization between domestic and international law, 
leading to distinct national interpretations of international law, and thus seem to fit 
into my general understanding of the project.33

IV.  IS COMPARATIVE INTERNATIONAL HUMAN  
RIGHTS LAW DIFFERENT?

The approach taken in this chapter to defining the field of comparative interna-
tional human rights law has resulted in a rather narrower definition of the field than 
the editors of this volume have considered useful regarding other fields of com-
parative international law. The editors offer a provisional definition: “the field of 
comparative international law entails,” they write, “identifying, analyzing, and 
explaining similarities and differences in the way in which international law is 
understood, interpreted, applied, and approached by different national and inter-
national actors.”34

33.  Anthea Roberts, Comparative International Law? The Role of National Courts in Creating and 
Enforcing International Law, 60 Int’l & Comp. L. Q. 57 (2011).

34. Supra note 1 (emphasis added).
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While we all agree that the primary focus should be on how different national 
bodies interpret these norms, the editors’ “provisional definition” wouldn’t exclude 
from the analysis how different international and regional courts might interpret 
these norms (without reference to domestic interpretation), particularly when this 
is likely to have an effect within particular states. And whilst they agree that the 
focus of the project is not on the fragmentation debate, which tends to look prima-
rily or exclusively at differences between international law fields and interpreters, if 
an issue is being dealt with by the ECtHR and national courts, then it seems artifi-
cial to separate the regional level out.

One possible reason a narrower approach might be justified in the human rights 
context is that, as we have seen, there already exists a rich comparative constitutional 
law literature applying to constitutional law (one that often talks about norms and 
transnational issues), as well as a rich fragmentation literature applying to human 
rights. In the absence of a clear distinction among the various fields, the likelihood 
is high that what we have termed comparative international human rights law could 
easily fuse with comparative constitutional law, or with the fragmentation literature. 
This would be a matter of regret, in my view, because keeping the three distinct 
brings out the extent to which different explanations apply to similarities and differ-
ences in the context of comparative international human rights law than apply in the 
context of comparative domestic human rights law or fragmentation, and it is to this 
issue of added value that we now turn.

A.  Undertaking Comparative International Human Rights Law 
Analysis: Some Testable Hypotheses

There are several important issues that arise in any attempt to undertake a com-
parative international human rights law analysis. I  shall focus on only three of 
these. The first, obvious but critical, issue is what hypotheses we are testing when 
we engage in a comparative international human rights law analysis. My sugges-
tion is that a suitable issue, indeed one that I suggest should dominate comparative 
international human rights law analysis generally, is whether international human 
rights law plays similar or different functions in different jurisdictions. Similarities 
(and differences) in the domestic interpretation of international human rights law 
arise when national bodies adopt the same (or different) views as to how, and in 
what circumstances, international human rights law is best applied to address what 
are perceived to be domestic legal problems. The investigation of this hypothesis, 
that there are different functions of international human rights law at the domestic 
level, should constitute the core of the study of “comparative international human 
rights law.”

There is an important point that needs to be emphasized at this juncture. This 
suggestion is not following a crude realist international relations perspective, which 
suggests that similarities and differences arise from the interests that states have and 
consider important, and that domestic interpretation of international human rights 
simply tracks this self- interest. My suggestion is more sympathetic to disaggregat-
ing the different domestic actors that make up the state and treating each as having 
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different roles and functions. So whilst my approach emphasizes the important 
dynamics and concerns of the local context as the primary determinant of similarity 
and difference between states in the domestic interpretation of international human 
rights law, it is significantly institutional in its understanding of that context.

What I  suggested was the case in the domestic interpretation of CEDAW by 
domestic courts may be true more generally, viz. that four elements taken together 
(international + human rights + law + domestic context) may contribute to an 
explanation of similarity and difference in substantive interpretation at the national 
level that neither the international law fragmentation literature taken by itself, nor 
the scholarship of comparative law (and its subset, comparative constitutional law) 
taken by itself, provides. It is, therefore, a discrete area of study, but one that sits 
somewhat uneasily among existing scholarly endeavors, poised between the con-
cerns of international law scholarship and the study of “comparative constitutional 
law.” It does not replace these existing approaches; rather it complements and 
supplements them.

The second, again obvious but important, issue concerns the choice of which 
area  of international human rights law to focus on. This is likely to be affected 
not only by the interests of the researcher, but also by the availability of research 
resources. In particular, if the examination (as I  suggest it should) attempts to 
undertake an analysis across a range of jurisdictions, compiling a dataset may prove 
no easy task. Take the example of undertaking a comparative international human 
rights law analysis of CEDAW. We might decide that we wanted to test the hypoth-
esis that CEDAW plays a different role in different states from that which it plays at 
the international level, and that we will analyze CEDAW’s domestic judicial inter-
pretation of its provisions to do this. But how is a dataset of domestic cases to be 
compiled for the purposes of this analysis? There are multiple domestic law data-
sets, but accessing them, and collating the material is no easy task.35

Third, assuming that we have identified a suitable hypothesis, and compiled a suit-
able dataset, what are the questions we might ask of the dataset to test our hypoth-
esis? The difficulty of undertaking this analysis should not be underestimated. The 
temptation in this mode of comparison is to see equivalences or differences depend-
ing on the predetermined theoretical assumptions that the comparativist brings to 
the analysis. If one is a Marxist comparativist, one is more likely to see phenomena 
fulfilling materialist functions. The danger at this stage is that it may be difficult to 
get beyond the mere assertion that a particular use of CEDAW in Tonga is the func-
tional equivalent of the use of CEDAW in Belgium.

To deal with this as best we can, a structured approach is helpful, using a two- 
stage approach. The first stage involves asking to what extent “traditional” explana-
tions for similarities and differences at the domestic level, for example those drawn 
from fragmentation and comparative constitutional law, account for observable dif-
ferences and similarities. There are four particular issues that we can identify in our 
current state of knowledge to test this: (1) the process of norm transference and 

35.  See Christopher McCrudden, CEDAW in National Courts:  A  Case Study in Operationalizing 
Comparative International Law Analysis in a Human Rights Context (this volume).
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diffusion, seeking to explain similarities and differences as a function of external 
force, persuasion or acculturation; (2)  the legal status accorded by the courts to 
this international law instrument in their own legal systems; (3) the interpretative 
methods used by the courts, considering, for example, whether differences emerge 
between states that are part of different legal families (common law versus civil law, 
for example), or different legal cultures, or as a result of different institutional char-
acteristics of the interpretative bodies; and (4) the extent to which similarities and 
differences in interpretation at the international level are reflected in similarities and 
differences at the domestic level.

To the extent that similarities and differences between jurisdictions across these 
four issues do not correlate with the differences and similarities in substantive inter-
pretations of an international legal norm, then this indicates that a more systematic 
second- stage analysis, going beyond “traditional” explanations is necessary.

The second stage requires, I suggest, an analysis of what, more exactly, the dif-
ferent functions of international law are at the domestic level. Arising from my 
study of CEDAW, it would be useful to test the hypothesis that international 
human rights law more generally offers domestic bodies, such as courts, a set of 
consensus- based, purportedly universal legal norms that courts and advocates are 
able to draw on to address the particular local context in which the issue arises. 
Does international human rights law operate in a way, or to a degree, that other 
legal sources do not, for example in helping the domestic court to escape from 
otherwise troublesome domestic legal constraints? Do courts and advocates in 
different jurisdictions draw on such norms to address similar or different domes-
tic contexts, resulting in observable similarities and differences emerging between 
these different jurisdictions as to the meaning and scope of the human right in 
question?

B.  Functionalism

A functionalist account is, of course, prone to criticism, particularly if it is seen as 
part of a larger “structural- functionalist” understanding of the world in general. It 
is important, therefore, to stress the relatively modest role I have given to the sug-
gested functionalist account, and to make clear what I  am not arguing. I  am not 
suggesting that functionalism should be seen as a grand theory that can explain soci-
ety in all its forms; it provides a limited (but useful) perspective in this particular 
context, one way of understanding human rights that other approaches may miss, or 
underestimate. This modesty has three important implications.

I do not, first, account for the development of human rights generally solely 
through recourse to a functionalist explanation. I  do not assume, therefore, that 
determining the current function of international human rights law provides an 
explanation of the efficient cause that produced international human rights law in 
the first place. Mine is not a teleological explanation. Indeed, my functional analysis 
does not seek to explain why international human rights happened at all, but how it 
operates and develops today.

Second, I do not downplay the importance of agency in my functionalist expla-
nation, and agency must be accorded appropriate space. Particularly in the human 
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rights context, we are constantly reminded that individual actors matter, in terms 
of mobilizing human rights, in terms of interpreting human rights, and in terms of 
implementing them successfully. My functionalist explanation has a significant limi-
tation, therefore, in not being able to explain in what circumstances particular actors 
choose to exercise their agency, but to the extent that we are dealing with courts and 
judges this will involve an analysis of judges’ understanding of their role and func-
tion generally.

Third, the functionalism suggested here is not partisan, in favor or against the 
human rights project. I do not seek to justify the human rights project by reference 
to the functions they fulfill in particular societies. I do not consider international 
human rights to be indispensable, in the sense that they are necessary in order to 
fulfill particular functional prerequisites, and I do consider that the functions cur-
rently fulfilled by international human rights may be able to be met by other func-
tional alternatives. I do not, in short, seek to derive any normative argument from 
the functional explanation I advance. Future work in human rights law might focus 
on what the normative implications are of comparative international human rights 
law. Where differences are noted, scholars may wish to consider whether one inter-
pretation is preferable to the other, in terms of its legitimacy, its degree of compati-
bility with international law, or its efficiency (in the sense that one standard is likely 
to be more effective than another standard in practice). In the future it is worth con-
sidering what, if anything, the hypotheses developed below might add to normative 
critique, but such an analysis is outside the purview of what I have described as the 
core interests of comparative international human rights law scholarship.

C.  Do Differences Matter?

Assuming that these hypotheses turn out to be supported by the empirical evidence, 
as appears to be plausible,36 what wider implications, if any, may this have? Here, 
again, the implications may be somewhat different because they arise in the human 
rights context, as compared with an area such as international economic law, or the 
law of the sea. In the latter cases, empirical support for these hypotheses might call 
for action to better inform interpreters at the domestic levels, for example, but the 
issue would likely be seen primarily as a coordination problem, not an existential 
one. I suggest that three implications of the results of comparative international law 
in the particular area of human rights may be of particular importance.

First, the empirical results may well cast an interesting light on the old, and deeply 
contested territory, of how we should understand the different accounts we have of 
the evolution of human rights. One of the key issues in the debates between these 
different histories of that evolution is whether we see continuity or discontinuity. Is 
there a continuity of values across space and time, which we see currently fraying at 
the edges? Or has there always been a discontinuity of values across space and time, 
and we are merely seeing confirmation of this? Or are we observing some sort of 
co- evolutionary process, where human rights evolve out of a continuing discourse 

36. McCrudden, supra note 2.
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among the various actors and institutions? Thorough comparative international 
human rights law promises to throw new light on this old debate.

Second, if a comparative international human rights analysis finds a deep plu-
ralism operating in practice, this will be troubling to those who view the ideology 
of international human rights law as universalistic.37 Some might well view empir-
ical support for the hypothesis that international human rights law plays different 
functions in different domestic contexts as constituting an existential threat to the 
international human rights project. My own view, however, is that rather than chal-
lenging the normative foundations of human rights, it urges us on to attempt to 
produce a normative theory that is more in sync with empirical reality, but that is an 
issue for another day.

Third, these findings, if confirmed, appear to cast some doubt on recent construc-
tivist accounts of why international human rights standards come to be received 
into the practice of states, what Harold Koh has termed “norm internalization.”38 
Goodman and Jinks, for example, identify three types of social mechanisms:39 
material inducement (states are influenced by others applying “material rewards and 
punishments”),40 persuasion (states are “convinced of the truth, validity, or appro-
priateness of a norm belief, or practice”),41 and acculturation (a state grows to emu-
late the practice of other states with which the state wishes to establish or maintain 
good relationships).42

Constructivist accounts have frequently focused on state decisions regarding rat-
ification of international norms, and in particular how states come to decide that 
they will formally join new or existing treaty regimes, and have paid less attention, 
thus far, to the important question of how “states” come to internalize these norms 
other than by the decisions of foreign ministries, cabinets, and legislatures. Less 
attention has, so far, been given to the question of how international norms come 
into, and are applied by, domestic courts.43

Comparative international human rights legal scholarship shows how legal norm 
internalization may also occur through the influence of judicial decision- making. If 
my suggestions are correct that a significant driver in the judicial adoption of inter-
national human rights norms is their utility in addressing domestic issues, then the 
extent to which this judicial norm internalization occurs through social processes of 

37. See David Kennedy, One, Two, Three, Many Legal Orders: Legal Pluralism and the Cosmopolitan 
Dream, 3 n.Y.U. Rev. L. & Soc. Change 641, 649 (2007).

38. See Harold Hongju Koh, Why Do Nations Obey International Law?, 106 Yale L. J. 2599, 2615– 34 
(1997).

39.  Ryan Goodman & Derek Jinks, Socializing States:  Promoting Human Rights 
Through International Law (2013).

40. Id. at 23.

41. Id. at 24.

42. Id. at 25– 26.

43. Helmut Philipp Aust, Alejandro Rodiles & Peter Staubach, Unity or Uniformity? Domestic Courts 
and Treaty Interpretation, 27 Leiden J. Int’l L. 75 (2014).
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persuasion and acculturation, in which courts are primarily concerned with relevant 
external and international communities, is questionable. Yet relatively little empirical 
work has been done on norm internalization of international human rights law at 
the domestic judicial level,44 and it is to be hoped that the emergence of compara-
tive international human rights law will encourage other scholars to engage in fur-
ther study of these issues.

V.  CONCLUSION

This analysis has presented an analytical and conceptual examination of the value 
to legal scholarship that might be added by a comparative international human 
rights law analysis, compared to previous international and comparative constitu-
tional law approaches. It concludes that the emerging field of international compar-
ative law does, indeed, have a (limited) role to play as sketched out previously, one 
that is both unique and (strangely) somewhat neglected until recently in the human 
rights field.

44. For an early example, see Enforcing International Human Rights in Domestic Courts 
(Benedetto Conforti & Francesco Francioni eds., 1997). See also Gabor Halmai, Domestic Courts 
and International Human Rights, in 2 Sage Handbook of Human Rights 749 (Anja Mihr & Mark 
Gibney eds., 2014). For broader studies, focusing on the role of domestic courts in implementing 
treaties in general, see International Law and Domestic Legal Systems, Incorporation, 
Transformation, and Persuasion (Dinah Shelton ed., 2011) and The Role of Domestic 
Courts in Treaty Enforcement: A Comparative Study (D. Sloss, ed., 2014).


